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MUNICIPAL ASSUMPTION OF TORT LIABILITY
FOR DAMAGE CAUSED BY POLICE OFFICERS
I
INTRODUCTION
At common law a police officer was liable for torts committed by
him in the performance of his duty.' Generally, this liability attached to the exercise of an officer's ministerial functions, duties
imposed by law that did not involve the exercise of discretion.2 Such
tortious acts rendered an officer personally liable,' since the governmental agency employing him was usually clothed with the protection of sovereign immunity. 4 Of course, where the act complained of
was entirely outside the scope of the officer's official duty there
could generally be no immunity from personal liability.' As is always
the case in our system of justice, the tortious conduct was weighed at
a point in time that was remote from that of the occurence of the
act; that is, it was a question of fact to be determined later at the
time of trial by a judge or a jury. The common law scheme of
personal liability of police officers continues to this day in many
states, including New Mexico. 6
Police contact with citizens has increased as a result of increased
population and concentration of population in urban areas, but more
importantly because of the tremendous increase in crimes of all
types. 7 Due to the nature of police work, it can be seen that most
complaints against police officers will deal with injuries of a personal
nature. 8
Many other government officials have been made immune against
such personal liability. This extension of immunity has come to
cover judges, including justices of the peace, as well as prosecutory,
licensing, public works, school and other "political or administrative
1. Prosser, Law of Torts 1013-1014 (1964).
2. 4 E. McQuillin, Municipal Corporations § 12.211, at 149 (3rd ed. 1963).
3. McCorkle v. Los Angeles,-Cal. App. 2d-, 71 Cal. Rptr. 331 (1968).
4. Mathes & Jones, Toward a "Scope of Official Duty" Immunity for Police Officers in
DamageActions, 53 Geo. L. J. 889, 894 (1965).
5. 4 E. McQuillin, supra note 2, at § 12.209, at 140.
6. 4 E. McQuillin, supra note 2, at § 12.209(a) at 142.43; Valdez v. Las Vegas, 68 N.M.
304, 361 P.2d 613 (1961).
7. Chart 1 of the F.B.I. Uniform Crime Reports indicates that population increased 13%
between 1960 and 1969 while crime rose 148%; therefore, the crime rate rose 120%. 1969
F.B.I. Uniform Crim. Rep. 2.
8. See Comment, Tort Liability of Law Enforcement Officers: State Remedies, 29 La. L.
Rev. 130 (1969). In Louisiana, as in most states, the injuries most often complained of were
asault and battery, improper arrest, including false arrest and false imprisonment, and illegal
search and seizure amounting to a trespass.
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officers." 9 In a case involving the personal liability of a judge, the
his
court in holding him immune said that were he not immune for
1 0 In
a
Judge."
be
would
fool,
mistakes, "no man but a beggar, or a
commenting on this quotation Professor Jaffe later said:
But then what of police officers? Are they all beggars or fools?

Perhaps the reply is that if they have not made themselves beggars
1
by conveying their property to their wives, they are indeed fools.'

The question put by Professor Jaffe is perhaps overstated, yet it
points up the incongruity of holding a police officer personally liable
for his torts while in the employ of a municipality, or any other
governmental entity.
None of the foregoing is meant to apply with equal force to the
willful misconduct of a police officer. It is agreed by all thoughtful
commentators that the individual officer should be held civilly liable,
1
or even criminally responsible, for such conduct. 2
The common law rule of personal liability of police officers has
been modified to a limited extent in New Mexico by a statute which
bars actions for torts against municipal officers, in state courts, when
a tortious act is "done by the authority of the municipality or in
execution of its orders."' ' Albuquerque City Policemen are also
protected, in some cases, from personal liability for tortious acts
committed within the scope of their official duties by a Police Professional Liability Policy."
In determining who should be responsible to an injured citizen for
civil damages arising out of tortious police conduct, there are three
important policy considerations:
(1) The main purpose underlying all tort law is compensation of
the injured victim for the damages he has suffered.' s
9. Jaffe, Suits Against Governments and Officers: Damage Actions, 77 Harv. L. Rev. 209,
220-21 (1963).
10. Miller v. Hope, 2 Shaw, H.L. 125 (1824).
11. Jaffe, supra note 9, at 220.
12. Mathes & Jones, supra note 4, at 907.
13. N.M. Stat. Ann. § 14-9-7 (Repl. 1968):
No personal action shall be maintained in any court of this state against any
member or officer of a municipality for any tort or act done, or attempted to
be done, when done by the authority of the municipality or in execution of its
orders. In all such cases, the municipality shall be responsible. Any member or
officer of the municipality may plead the provisions of this section in bar of
such action whether it is now pending or hereafter commenced.
14. The insuror is the American Home Assurance Company. The policy names as
insureds the City of Albuquerque, the Albuquerque Police Department, and the individual
Albuquerque City Policemen. The 1969 annual premium of $12,480.00 was paid by the
City of Albuquerque. It is felt by the authors of this article that it would not be proper to
mention the limits of liability under this policy.
15. Prosser, supra note 1; Wright, Introduction to the Law of Torts, 8 Camb. L. J. 238
(1944).
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(2) Fear of civil liability, and possible resulting financial hardship,
should not be so great as to discourage effective law enforcement. It should not be allowed to have a "chilling effect" on
enthusiastic officers who would otherwise vigorously enforce
the law in good faith and without malice." 6
(3) The deterrence of willful or wanton police misconduct. Legal
interests of the citizenry should be protected from socially
unreasonable police conduct.
This article will analyze the effectiveness of New Mexico Statute
§ 14-9-7 and of the City of Albuquerque's Police Professional
Liability Policy in carrying out these three important policies. In
appraising § 14-9-7, account must be taken of recent federal court
decisions, construing 42 U.S.C. § 1983 of the Civil Rights Act, and
of the recent New Mexico Supreme Court decision in Montoya v.
Albuquerque, construing § 14-9-7. The Police Professional Liability
Policy will be evaluated by close examination of the exclusions from
its coverage and of some of the conditions of the policy, by a brief
discussion of the economics of such insurance, and by considering
whether, in view of the interests of an insurer, such private liability
insurance is an appropriate means of protection. Finally, this article
will present the public policy arguments both for and against a type
of municipal police indemnification statute. It will conclude by suggesting that the New Mexico Legislature should enact such a statute
to replace § 14-9-7 and that it be applicable only to municipalities in
Class A counties.' 7
Although the scope of this article is limited to proposing a police
indemnification statute which would be applicable only to municipalities in Class A counties, such a statute, statewide in scope, would
be of benefit to all levels of law enforcement in New Mexico. The
present discussion is limited to Class A counties because the concentration of population in Albuquerque, which is in a Class A
8
county, has intensified its police-community relations problems,'
and because there is a higher rate of crime in the Albuquerque area
than in any other part of the state.' 9 Finally, Albuquerque is one of
the few municipalities in New Mexico which has an adequate
16. Comment, Tort Liability of Law Enforcement Officers Under § 1983 of The Civil
Rights Act, 30 La. L. Rev. 100, 114-15 (1969).
17. N.M. Stat. Ann. § 15-43-1 (Repl. 1968) defines Class A Counties as those:
... having a final, full assessed valuation of over $75,000,000 and having a
population of 100,000 persons or more....
18. Shapo, Municipal Liability for Police Torts, 17 Miami L. Rev. 510-13 (1963).
19. The total number of crimes of all types reported in N.M. was 28,562 for 1969. 1969
F.B.I. Uniform Crim. Rep. 4. For the same period crime of all types in Albuquerque
numbered 21,309. 1969 Annual Return of Offenses Known to the Police, Return B. (This
report is prepared annually by the Albuquerque Police Department for the F.B.I.).
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financial base to assume responsibility for the conduct of its police
officers.
II
NEW MEXICO STATUTE § 14-9-7 (REPL. 1968)
A. Montoya v. City of Albuquerque2 0
Carlos and Jose A. Montoya sought damages from four individual
City police officers and from the City alleging that the officers,
acting under the authority and in execution of the orders of the City,
committed the tortious acts of false arrest, false imprisonment,
malicious prosecution and assault and battery. The District Court of
Bernalillo County granted a summary judgment to defendant City of
Albuquerque. Thereafter, the Court dismissed with prejudice the
claims against the four officers and the plaintiffs appealed from the
summary judgment.
On appeal, the City claimed that the plaintiffs could not recover
any judgment against it because its police department is operated as a
governmental function and, therefore, it could invoke the defense of
sovereign immunity. The City recognized two situations in which the
doctrine of sovereign immunity is not applicable in New Mexico.
First, if the acts complained of were covered by liability insurance
the defense of sovereign immunity would not be available to the
extent of such coverage.' 1 The City, at that time, carried no such
insurance. Secondly, the City could be liable for the torts of its
officers if their acts come within the terms of § 14-9-7.22 The City
argued that § 14-9-7 is applicable only where the specific acts
complained of were specifically authorized or ordered by the City
Commission, and that the summary judgment was proper because of
the plaintiffs' failure to allege or establish the existence of such a
specific authorization or order (emphasis added).
The plaintiffs argued on appeal that the acts alleged in the
complaint were actually authorized by the terms of the City of
Albuquerque Municipal Code, § 3.505 (1949) on "arrests," 2 3 and,
20. Montoya v. City of Albuquerque, No. 8973 (N.M. Sup. Ct., Oct. 26, 1970).
21. N.M. Stat. Ann. § 5-6-20 (Repl. 1966). Also, N.M. Stat. Ann. § 5-6-21 (Repl. 1966)
requires the plaintiff upon demand to waive the amount of any judgment against the state
which is not covered by liability insurance.
22. N.M. Stat. Ann. § 14-9-7 (Repl. 1968).
23. Arrest-;. The Chief of Police and police officers of the City are hereby authorized to
arrest any person violating in their presence, or whom they have reasonable cause to believe
have violated any ordinance of the City of Albuquerque, or any law of the United States or
of the State of New Mexico, and upon arrest being made, the officer making the arrest shall,
as soon as practicable, make or cause to be made, a complaint before the proper judicial
officer for the issuance of a warrant for the apprehension or detention of the person
arrested.
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therefore, the doctrine of sovereign immunity was unavailable as a
defense in all cases falling within the terms of the ordinance.
The New Mexico Supreme Court, in an opinion by Justice Daniel
A. Sisk, stated the determinative issue in the case:
... does § 14-9-7... contemplate municipal liability only when the
governing body has specifically directed its officers to do the specific
acts complained of, or are 2 acts
done under general authority also
4
included (emphasis added)?

In a unanimous opinion the judgment of the district court was
affirmed and the court held:
... the legislature in 1905 intended that the statute provide
municipal liability only in cases where the governing body or its
authorized agents specifically directed the municipality's officers or
agents to do the complained of act. In this case, the municipal
ordinance does not constitute the specific authorization or order
contemplated by § 14-9-7.... (emphasis added)? 5
The effect of this decision is that § 14-9-7 now protects a police
officer only when he is carrying out specifically directed duties or
orders, and only in those cases is the injured party given a remedy

against the City. As now construed, § 14-9-7 does not protect a
police officer, nor does it remove the sovereign immunity of the City

in all tort actions where its officers might have been acting within the
general scope of their authority or in the performance of their
general duties. Where an officer has tortiously acted within the
performance of his general duties, an injured citizen's only civil
remedy will be against the officer personally.1 6
B. Title 42 U.S.C. § 1983 (1964)
This provision was originally passed as section one of the Civil
Rights Act of 1871 2 The Act was originally enacted to protect the
newly granted rights of Negroes and was labeled the Ku Klux Act. It
24. Montoya v. City of Albuquerque, No. 8973 (N.M. Sup. Ct., Oct. 26, 1970).
25. Id.
26. A criticism of the decision in this case is not within the scope of this article.
However, it is obvious that the New Mexico Supreme Court still clings to the theory that the
injured individual can better bear any given loss than can the modern state. This theory has
been shelved as archaic by all save a few courts which still adhere to the strands of sovereign
immunity. Greenstone, Liability of Police Officer, 6 Trial Law Q. 56 (1969). Interestingly,
the New Mexico Supreme Court professes to be refraining from judicial legislation in its
refusal to provide for municipal liability in Montoya v. City of Albuquerque. However, the
court's decision results in the addition of the word "specific" as a modifier of "authority"
and completely changes the scope of the applicability of the statute.
27. Civil Rights Act of 1871 § 1, Ch. 22, § I, 17 Stat 13, 42 U.S.C. § 1983 (1964). See
Monroe v. Pape, 365 U.S. 167, 171-83 (1961) for the legislative history of § 1983.
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2
was not originally intended to control police handling of suspects. 8
However, since the United States Supreme Court decided Monroe v.
Pape2" in 1961, section 1983 has become a vehicle for providing
private remedies in federal courts against civil rights violations by
3
state officials, including city policemen. 0 Title 42 U.S.C. § 1983
provides:

Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State or Territory, subjects, or causes to be
subjected, any citizen of the United States or other person within
the jurisdiction thereof to the deprivation of any rights, privileges, or
immunities secured by the Constitution and laws, shall be liable to
the party injured in an action at law, suit in equity, or other proper
proceeding for redress.
Federal courts have interpreted § 1983 in light of present day tort
law which makes a man responsible for the natural consequences of
his acts. 3' Thus, creating a type of constitutional tort. The courts
have held it was designed to protect private persons from actions of
local officials, who, whether through neglect, intolerance or
3
otherwise, fail to properly execute their duties. 2 Neither specific
intent nor purpose to deprive an individual of his civil rights is a
prerequisite to the civil liability of a policeman under § 1983.' '
34
or an
However, the existence of good faith and probable cause
3
honest mistake of law or fact ' have been successfully raised as a
defense in several cases. The existence of a state remedy is not an
adequate defense as it has been held that the relief afforded by
3
§ 1983 is supplementary to any relief available in state courts. 6 A
municipal corporation is not a "person" within the meaning of
3
§ 1983 and is not subject to suit thereunder. 7
28. Supra note 16, at 101.
29. Monroe v. Pape, 365 U.S. 167 (1961).
30. Chevigny, Section 1983 Jurisdiction:A Reply, 83 Harv. L. Rev. 1352 (1970).
31. Whirl v. Kern, 407 F.2d 781, 787 (5th Cir. 1969), cert. denied, 396 U.S. 901 (1969).
32. Id. at 788.
33. Basistav. Weir, 340 F.2d 74 (3rd Cir. 1965).
34. Pierson v. Ray, 386 U.S. 547 (1967).
35. Gabbard v. Rose, 359 F.2d 182 (6th Cir. 1966), however, in Whirl v. Kern, 407 F.2d
781 (5th Cir. 1969), 396 U.S. 901 (1969), it was held that failure to know of court
proceeding terminating all charges against one held in custody is not, as a matter of law,
adequate legal justification for unauthorized restraint.
36. Egan v. Aurora, 365 U.S. 514 (1961).
37. 4 McQuillan, supra note 2, at § 12.210(a) at 147. The Civil Rights Commission has
recommended that § 1983 be amended (1) to allow federal district courts to award costs
and reasonable attorney's fees in cases for damages and in cases involving injunctive relief
and (2) to allow suits against the local government as well as against the police officer. No
action has been taken on this recommendation. State Advisory Committees, The 50 State
Report 687 (1961) submitted to the Commission on Civil Rights.
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Civil suits under the Civil Rights Act have shown a marked
increase since the decision in Monroe v. Pape. The Report of the
Administrative Office, United States Courts, table C2, indicates that
the annual number of private civil actions filed under all federal civil
rights statutes has risen from 270 cases in 1961 to 1,480 cases in
1968. Shepards Citations lists the following cases involving 42 U.S.C.
§ 1983 reported in the Federal Supplement for the periods indicated:
Period
All years cited by Shepards
up to 1968

Number of Cases
511

From 1968 up to the October,
1970 supplement of Shepards
456
These figures are significant only to the extent that they confirm
the increasing trend toward use of federal civil rights statutes as a
basis for civil suits. Statistics indicating how many of these cases
involved possible police misconduct were not readily available.
Civil suits against police officers have also increased in
Albuquerque as evidenced by these statistics compiled by the Chief
of Police of the Albuquerque Police Department: 3"
Suits
Year
1968

Number
2
1

1969

5
1
12

1970

2
Total

23

Type
False arrest
Wrongful conversion
of property
False arrest
Emotional distress
False arrest

Total Damages
Claimed
$
87,000.00

$

185,000.00

In excess of
$1,000,000.00

Illegally seized
property
Approximately $1,272,000.00

Thirteen of these suits were filed in federal district court under
§ 1983, nine of the federal suits were filed in 1970. The remaining
ten suits were filed in state court. None of the suits filed in 1969 and
1970 have been decided or otherwise disposed of. For the suits filed
in 1968, judgments of $1,700.00 have thus far been granted against
the individual officers. These judgments were at least partially paid
by money collected from fellow officers, since, at the time, the City
38. Interview with John Duffy, Acting Chief of Police, Albuquerque Police Department,
Nov., 1970.
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of Albuquerque carried no police liability insurance against these
types of torts.
The preceding discussion of the New Mexico Supreme Court
decision in Montoya v. City of Albuquerque and of the Monroe v.
Pape line of federal court decisions, construing 42 U.S.C. § 1983,
has established the ineffectiveness of New Mexico Statute § 14-9-7.
It fails to provide a financially responsible defendant because it does
not generally abolish the City's sovereign immunity, and it does not
prevent the fear of civil police liability from causing a "chilling
effect" on law enforcement efforts.3" Personal recovery against the
officer is only barred, and an injured party is only allowed to sue the
City, in a narrow situation: when the officer commits a tortious act
while carrying out a specific order given to him by the City's
governing body or by its authorized officers.
In addition, New Mexico Statute § 14-9-7 is only a bar to civil
actions against police officers in a state court. It cannot bar a civil
suit for damages under 42 U.S.C. § 1983, in federal district court.
Therefore, in federal district court, but for the Police Professional
Liability Policy, a police officer, who has diligently tried to perform
his duties to the city and the public, could be subjected to the risk of
personal financial ruin while the City of Albuquerque remained
immune to suit. The result: the City is sheltered from liability and
the officer probably does not possess sufficient financial resources to
compensate the victim for his harm.4 0
It does not seem fair that the City should remain unscathed by
tort liability for the acts of its employees, for, as Abraham Lincoln
observed:
it is as much the duty of government to render proper justice against
as to administer the same between
itself, in favor of 4its
1 citizens,
private individuals.

III
POLICE PROFESSIONAL LIABILITY POLICY

42

The present policy has been in effect since August 8, 1969, and it
is the first policy of its kind the City of Albuquerque has ever
39. Of course, the police officer is partially protected by the Police Professional Liability
Policy and, likewise, the injured party can file suit against the City to the extent of the
City's liability insurance coverage.
40. Note, Grievance Response Mechanisms for Police Misconduct, 55 Va. L. Rev. 909,
916 (1969).
41. Quoted in Swaya v. Tucson High School Dist. No. 1, 78 Ariz. 389, 391, 281 P.2d
105, 107 (1955).
42. Supra note 14.
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purchased. The insurance company has not yet paid any recoveries
against this policy because all of the suits filed since August 8, 1969,
are still pending.4 3
Under this policy the insurer agrees to pay:
...On behalf of the insured all sums which the insured becomes
legally obligated to pay as damages because of... 'personal
injury' . . . or... 'bodily injury'.
Of course, coverage is only up to the applicable limit of the policy.
The insurer has the "right and duty to defend any suit against the
insured seeking damages." The extent of the insurance protection
given to the individual police officer depends in large part upon what
is excluded from coverage either expressly or by definition.4 4 The
following is a list of situations where the policy does not apply,
followed by comments in some cases: 45
1. Express exclusions:
(a) Damages arising out of the willful violation of a penal
statute or ordinance by the insured.
Comment: This would exclude coverage for punitive
damages.
(b) Claims or injury arising out of acts of fraud by the insured.
(c) Damage to or destruction of any tangible or intangible
property.
(d) Bodily injury to any person occurring while such person is in
the custody of the insured or any municipal, state or federal
authority.
Comment: This means that once an officer has taken a
suspect into his custody, the officer is liable for any bodily
injury caused by his negligence. This seems to be a very
broad exclusion.
(e) Any act committed outside the legal jurisdiction of the
Albuquerque Police Department.
Comment: Albuquerque policemen commonly patrol
outside the city boundaries in Bernalillo County or travel to
other communities or states to pick up prisoners. There
doesn't appear to be coverage in such situations.
2. Exclusions by definition:
(a) "Bodily injury" is defimed as meaning:
... bodily injury, sickness or disease sustained by any
43. Supra note 38.
44. It should be noted that the provisions of the policy are discoverable in federal court.
Fed. R. Civ. P. 26(b)(2).
45. This is not a comprehensive list of all exclusions under the policy. This list includes
only the exclusions felt relevant to this article.
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person accidentally caused by any act of the insured in
making or attempting to make an arrest....
Comment: Coverage of bodily injury is limited to arrest
situations, and if read with express exclusion (d) above,
before a person is taken into custody. If an officer's
negligence caused injuries to a person while he was settling a
domestic argument, while investigating a traffic accident or
while involved in any non-arrest situation, the officer would
not be covered by insurance under this policy.
(b) "Personal injury" is defined as meaning:
... false arrest, erroneous service of civil papers, false
imprisonment, malicious prosecution, libel, slander,
defamation of character, violation of property rights...
Comment: This part of the definition provides broad
coverage and is satisfactory. This definition continues as
follows:
...

and, if committed while making or attempting to make

an arrest or while resisting an overt attempt to escape by a
person under arrest before such person has been or could
have been brought before a magistrate or like official
authorized to hold a preliminary hearing, assault and
battery,...
Comment: This means that the policy does not cover any
assault and battery unless the officer is making an arrest or
resisting an overt escape, and no assault and battery is
covered if committed after a person under arrest has been or
could have been given a preliminary hearing.
(c) The definition of "bodily injury" excludes acts done outside
"the scope of the duties" of the officer, and the definition
of "personal injury" excludes acts committed outside "the
regular course of duty" of the officer. The policy expressly
uses these different phrases in referring to the officer's
duties. Are the phrases intended to have the same meaning?
If so, why use different language? It is submitted that
"regular course of duties" may be intended to provide a
narrower scope of coverage. At least, until the phrase is
defined by a court, the officer is confronted with this degree
of uncertainty.
These technically worded exclusions and definitions limit an
officer's protection to narrowly defined situations. The several
situations where there is clearly no coverage are obvious from the
above analysis, but there are other areas where coverage is
questionable to varying degrees. This places the policeman in an
onerous position. The potential personal liability for areas outside
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the coverage of this policy is probably much greater than the
individual officer actually realizes.
Most civil damage suits against police officers will now be brought
in federal district court under 42 U.S.C. § 1983. Suits under § 1983
commonly seek not only civil damages but also pray for equitable
relief.4 6 For instance, temporary restraining orders, temporary
injunctions, and permanent injunctions are often sought requiring
the return of seized evidence, the suppression of seized evidence in
any prosecution, and enjoining the prosecution of the civil plaintiffs
for violation of the applicable penal statute or ordinance. The civil
plaintiffs often seek a declaratory judgment that a penal statute or
ordinance is unconstitutional on its face as applied to such plaintiffs,
or that an arrest or seizure is unconstitutional. Insurance companies,
under their insuring agreements in policies such as that issued to the
Albuquerque Police Department, are only duty bound to defend the
insureds as to the damage issues in civil suits over police misconduct.
However, the equitable relief sought, if granted, could have far
reaching effects on City penal ordinances and on police enforcement
procedures. Under such a liability policy the insurer has both the
right and the duty to control the defense to the civil suit because of
the interests it and its insured have in the damage liability. There is
no reason to expect an insurer to defend City ordinances or police
procedures against equitable remedies when it is under no legal
obligation to do so. Because of the different interests involved, it,
therefore, seems that liability insurance is an inappropriate means by
which to protect the individual officer from personal liability. The
defense of all issues in such a suit, including any resulting liability,
should be consolidated and be the responsibility of the City
Attorney's office.
The cancellation clause of this policy provides that the insurer
may cancel the policy upon sixty days written notice to the named
insured. Cancellation by the insurer could leave an officer without
any protection against financial liability in many civil suits in state
court and in all civil suits in federal court. At this point, the reader
should recall the ineffectiveness of New Mexico Statute § 14-9-7. A
corresponding burden would be created for the injured victim
because he would not have a financially responsible defendant to sue.
It is not unrealistic to assume that the insurer would cancel this
policy if the loss experience made it unprofitable. Cost of insurance
is based upon risk, and with an increase in the incidence and in the
46. Eros Theater Corp. v. The City of Albuquerque, Civil No. 8620 (D. N.M., filed Aug.
5, 1970). The plaintiff's prayer for relief on pp. 7-9 of the complaint illustrate the equitable
relief often sought in a civil suit under 42 U.S.C. § 1983 (1964).
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amount of recoveries, premiums could quickly reach prohibitive
levels or insurance could be rendered unavailable. 4" In fact,
according to the Claims Supervisor of the City of Albuquerque,
police liability insurance is not easy to obtain. In his opinion,

insurers are not anxious to write this type of policy.
IV.
PUBLIC POLICY
This article assumes that procedures should be adopted in all
jurisdictions to permit citizens to recover civil damages if they can
prove damages were caused by the misconduct of a police officer.4 '
Aside from the difficult problems of proof in such cases, 4 9 even if a
victim is successful the officer may not be able to pay the
judgment."0 Suit against the employing municipality is blocked by
sovereign immunity in many states, including New Mexico.' 1

However, in some other states there has been an increasing
abrogation of sovereign immunity either by statute" 2 or judicial
decision.' '
Several states have enacted statutes protecting police officers from
civil liability for unintentional torts by bonding provisions,
by
indemnifying the officers for recoveries against them, 55 or by
47. Governmental Immunity-A Supplemental Survey, 19 Defense L. J. 605-07 (1970).
48. President's Commission on Law Enforcement and Administration of Justice, Task
Force Report: The Police, 189 (1967) (hereinafter cited as Task Force Report).
49. The only witnesses are usually the alleged victim and the officer. Civil damage suits
for police misconduct often arise out of a criminal prosecution against the plaintiff. Quite
often the plaintiff is poor, uneducated, has a criminal record and his credibility may be low.
Supra note 40 at 917-19.
50. The starting gross salary of an Albuquerque City Patrolman is $570.00 per month.
Albuquerque City Budget, 1970. Also, under New Mexico's garnishment statute, approximately 75% of a police officer's wages would be exempt from garnishment. Therefore,
a judgment would be difficult to collect. N.M. Stat. Ann. § 36-14-7 (1969 Supp.).
51. Salazar v. Bernalillo, 62 N.M. 199, 307 P.2d 186 (1956); See Annot., 88 A.L.R.2d
1330 (1963).
52. See, e.g., Cal. Gov't Code § 810 et seq. (West 1966); Ha. Rev. Laws § 662-1 et seq.
(1968); Iowa Code Ann. § 613 A.1 et seq. (1970 Supp.); N.C. Gen. Stat. § 143-291 et seq.
(1964); N.Y. Ct. of Claims Act § 8-a (McKinney 1968). Most of these statutes are state tort
claims acts.
53. Thomas v. Johnson, 295 F. Supp. 1025 (D.D.C. 1968); Stone v. Arizona Highway
Commission, 93 Ariz. 384, 381 P.2d 107 (1963); Scruggs v. Haynes, 252 Cal. App.2d 256,
60 Cal. Rptr. 355 (1967); Hargrove v. Cocoa Beach, 96 So.2d 130 (Fla. 1957); Molitor v.
Kaneland Community Unit Dist., 18 11.2d 11, 163 N.E.2d 89, cert. denied 362 U.S. 968
(1960); Brinkman v. City of Indianapolis, 231 N.E.2d 169 (Ind. Ct. App. 1967); Williams v.
Detroit, 364 Mich. 231, 111 N.W.2d 1 (1961); McAndrew v. Mularchuk, 33 N.J. 172, 162
A.2d 820 (1960).
54. See, e.g., Ky. Rev. Stat. 95:750 (1959).
55. See, e.g., Conn. Gen. Stat. Ann. § 7-465 (Supp. 1970); Ill. Ann. Stat. Ch. 24, § 1-4-6
(Supp. 1970); Mich. Comp. Laws Ann. § 691.1408 (1968); Wis. Stat. Ann. § 270.58 (Supp.
1970). Most of these statutes provide some form of indemnification to a broad group of
public officers and employees, only the Illinois statute is limited to police officers.
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granting complete immunity to the officer under special
circumstances.' 6 In all except the latter type these statutes also have
the beneficial effect of providing a public fund from which an
injured victim can be recompensed. A statute granting complete
immunity would prevent an injured party from being recompensed
by either the officer or the municipality. For this reason, a statute
granting complete immunity is not desirable.
The first of two principle arguments often raised against such
bonding or indemnification statutes is that they will lessen the
individual deterrent effect of civil tort suits because the officer
cannot be held personally liable for damages.' s One author argues:
The Constitutional rights of every citizen to be free from the unwarranted deprivation of personal liberty and to be free from
physical assaults are too great to sacrifice for the sake of economic
security of law enforcement officials. Civil remedy in tort has never
proven to be an excessive financial burden on the police, while
official abuses in the5 8form of physical mistreatment and detention
are well documented.
Of course, this argument is essentially the same as contained in the
third of the three policy arguments presented at the beginning of this
article. The first two policy arguments, relating to compensation of
the victim and to vigorous and effective law enforcement, are clearly
in the best interests of the public. The argument that an indemnification statute will lessen an effective deterrence against police misconduct is deserving of extensive discussion.
The deterrent argument assumes that the possibility of civil tort
liability does, in fact, deter police misconduct. Even if this assumption is valid, the deterrent effect has already been partially
negated in Albuquerque by the existence of a Police Professional
Liability Policy. However, it is readily admitted, by one of the
severest critics of police abuses in large cities, that the imposition of
greater tort liability on police officers is not an effective check on
police abuses.' 9 One reason for this is that generally patrolmen are
grossly underpaid for the risks they encounter and are functionally
judgment-proof.6 ° Even if the possibility of civil liability is one
56. See, e.g., Cal. Penal Code § 836.5(b) (West 1970) (when arresting without a
warrant); Va. Code Ann. § 18.1-69.2(b) (When arresting a person who is brandishing a
weapon). New Mexico has a statute exempting national guardsmen from civil or criminal
liability for acts done on active duty. N.M. Stat. Ann. § 9-4-2 (Repl. 1966).
57. Task Force Report, supra note 48, at 199.
58. Comment, The Case Against Improper Motive and Civil Immunity of Police, 7 San
Diego L.Rev. 77, 87-88 (1970).
59. P. Chevigny, Police Power: Police Abuses In New York City, 255 (1969).
60. Supra note 40, at 919.
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deterrent to police misconduct, there are other more effective
methods of controlling socially unreasonable police misconduct. It
must be remembered that an indemnification statute would only
indemnify a police officer in the case of compensatory damages. He
would still be personally liable for punitive damages and this would
still allow a civil remedy for outrageous police offenses. Furthermore, a very effective way to prevent police misconduct is by personnel screening, sufficient training, constant retraining and supervision. The President's Commission on Law Enforcement and
Administration of Justice has stated:
Without question, the best means for ensuring that personnel are
complying with departmental policies and general notions of fairness
is through effective internal police procedures. Internal discipline
can be swifter and, because imposed by the officer's own superiors,
more effective. If properly carried out, internal discipline can assure
the public that the department's policies concerning community
relations are fully meant and enforced. This is particularly true when
the department's own investigation discovers misconduct without
any citizen complaint. 6 1
The utilization of internal control procedures recognizes that
deterrence should be applied where it is needed-at the level where
police policy is made. 6 2 A study by the Police Practices Project of
the Defense and Education Fund of the New York Civil Liberties
Union arrived at essentially the same conclusion and suggested the
"incorporation of civilian review boards to work in conjunction with
the police's own complaint and public relations centers." 6 '
Finally, there is always the state and federal criminal law as a
deterrent to police misconduct. The basic criticism of state criminal
law as a deterrent is that local prosecutors are sometimes more reluctant to enforce the criminal law as vigorously against local officers
as against private citizens. Perhaps a solution to this problem, if it in
61. Task ForceReport, supra note 48, at 193.
62. Foote, Tort Remedies for Police Violations of Individual Rights, 39 Minn. L. Rev.
493, 514 (1955). The internal procedures of the Albuquerque Police Dept., for control of
misconduct, provide for the filing of a complaint with the Department's Community
Relations Division. An investigation is carried out by it and the results are forwarded to the
Chief of Police. The Chief may accept the recommendation in the report, enter his own
decision, or impanel a board composed of Department members of allranks to hear the
matter and render a decision. The Chief may take whatever action he deems necessary, the
most severe being suspension or dismissal. The officer involved may appeal to the City
Personnel Board, or ultimately to the City Commission. General Departmental Order, Re:
Complaints against officers of the Albuquerque Police Dept., Albuquerque Police Dept.,
Paul A. Shaver, Chief of Police, Feb. 19, 1970.
63. P. Chevigny, supra note 59.
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fact exists, is to give authority to the New Mexico Attorney General
to bring such cases where necessary. 6" Police misconduct under
federal law is punishable as a crime under Title 18 U.S.C. § 242 of
the Civil Rights Act which prohibits the deprivation
under the color of any law .. of any rights, privileges or immunities
secured or protected by the Constitution or laws of the United
States... on account of such inhabitant being an alien or by reason
of his color or race.6 5

Federal criminal actions are prosecuted by the United States attorney.
The second principle argument against police indemnification
statutes is that the cost to a municipality will be prohibitive. It is
conceded that the cost of such a statute could possibly prove to be
high. However, expenses incurred for violations of individual rights
due to honest mistakes of police officers is certainly a legitimate cost
of law enforcement. 6 6 It can be argued that wrongful harm to
suspects and the general public is one of the necessary costs of law
enforcement and a burden which society as a whole should bear. 6
The real issue to be resolved is who should pay for unjustified injury
to society caused by police officers engaged in the good faith performance of their duties? It is submitted that the employing agency
should pay; in this case the municipality. Ultimately, whether a
municipality is protected by liability insurance or whether it is selfinsured, the cost will be based upon its rate of loss. Insurance companies are not altruistic. Therefore, under either plan the cost of any
losses will be distributed to the taxpayers either in the form of higher
insurance premiums or increased taxes. Certainly, the taxpayer,
through the modern state, can more easily bear such losses than can
the innocent victim.
In conclusion, it must be argued that the theory which would hold
a police officer personally liable for his nonintentional tortious
conduct should be completely rejected. The unfairness of such
liability has been well stated in a recent article by a United States
District Judge:
64. Task Force Report, supra note 48, at 199. Also, in N.M. a private citizen can on his
own initiative file a criminal complaint against a police officer in magistrate court. N.M.
Stat. Ann. 36-6-1 (Supp. 1969). Offenses which the magistrate has jurisdiction to consider
include: Trespass, N.M. Stat. Ann. § 40A-14-8 (Supp. 1969); Assault, N.M. Stat. Ann.
§ 40A-3-1 (Repl. 1964); Battery, N.M. Stat. Ann. § 40A-3-4 (Repl. 1964) and Malicious
Prosecution, N.M. Stat. Ann. § 40A-27-1 (Repl. 1964).
65. Under 18 U.S.C. § 242 (1964) it must be proven that the officer had the purpose to
deprive the victim of a constitutional right. Screws v. U.S., 325 U.S. 91, 107 (1944).
66. Comment, supra note 16, at 117.
67. Comment, supra note 8, at 141.
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Law enforcement is bound to suffer more than we can afford when
the never-overpaid police officer, assigned to risk his very life in the
task of, say, ferreting out suspected criminals in a dark alley at three
o'clock on a rainy winter morning, must stake the security of his
family upon a snap determination as to whether some judge or jury,
in the ivory-tower quiet of court or jury room, will find that he used
more or greater force than was reasonably necessary under the circumstances. 6 8
In light of recent federal cases, construing Title 42 U.S.C. § 1983
of the Civil Rights Act, the problems of a police officer are made
even more difficult. Officers may find themselves in a situation
where they are not sure how to proceed. In this area, constitutional
standards are changing quickly. As future court decisions hold certain conduct violative of constitutional rights, that same conduct will
give rise to civil tort liability under § 1983.69 It is not reasonable to
penalize an officer for an honest mistake committed while he is
attempting to carry out his duties. The officer acts not for himself
but for the state and the people. 7" Therefore, it is not realistic to
impose personal financial liability on the individual officer except in
cases of willful or wanton misconduct.
V
PROPOSED LEGISLATION
The suggested draft statute is based primarily upon similar statutes
now in effect in Connecticut and Illinois. 7 It is not an indemnification statute because the effect is not limited to repayment to the
policeman of a judgment rendered against him. Under this statute the
municipality would pay the judgment directly.
The draft would still require suit to be instituted against the individual officer, however; the effect of the statute would be a partial
waiver of the municipality's sovereign immunity. Although the City
would still be immune from suit, it would not be immune from
liability. The municipality would only assume liability for unintentional damage by one of its police officers while acting within the
scope of his duties. This liability would not be restricted to damages
arising out of acts such as false arrest, malicious prosecution, assault
and battery, false imprisonment or illegal search and seizure, but
would include damages arising from the tortious operation of city
68. Mathes and Jones, supra note 4, at 913-14.
69. Comment, supra note 16, at 114-15.
70. Mathes and Jones, supra note 4, at 907.
71. Conn. Gen. Stat. Ann. § 7-465 (Supp. 1970); 1I. Ann. Stat. ch 24, § 1-4-6 (Supp.
1970).
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motor vehicles by police officers.7 2 The officer would still be personally liable for any punitive damages recovered against him.
Finally, the municipality could be held liable in Federal Court as well
as in any state court.
AN ACT
RELATING TO MUNICIPALITIES IN CLASS A COUNTIES;
PROVIDING FOR THE ASSUMPTION OF LIABILITY
FOR DAMAGE CAUSED BY POLICE OFFICERS
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF
NEW MEXICO:
Section 1. Assumption of Liability-Notice-InterventionGovernmental Immunity.-In case any injury to the person or property of another is caused by a member of the police department of
any municipality in a Class A County, while the member is engaged
in the good faith performance of his duties, the municipality in
whose behalf the member of the police department is performing his
duties shall pay all sums which such member becomes obligated to
pay by reason of the liability imposed by law against him as the
result of such injury, except where the injury results from the willful
or wanton misconduct of such member of the police department.
The municipality shall have the authority to compromise and settle
such claims in advance of the trial of the claim against a member of
its police department.
Any member of a police department of a municipality in a Class A
County, or any person who, at the time of performing such act
complained of, was a member of such police department, who is
made a party to any such action shall, within ten (10) days from the
date of service of process upon him, notify the municipality by
whom he is or was employed, of the fact that the action has been
instituted, and that he has been made a party defendant to the same.
Such notice shall be in writing, and shall be filed in the office of the
72. This article has been principally concerned with civil liability for those tortious acts
which violate the civil rights of a victim. However, it is recognized that police officers can be
held personally liable for thier tortious operation of a City of Albuquerque police car. For
example, the driver of an authorized emergency vehicle, when responding to an emergency
call or when in pursuit of an actual or suspected violator of the law, is granted certain
exemptions from the traffic laws, however, the statute does not:
...relieve the driver of an authorized emergency vehicle from the duty to
drive with due regard for the safety of all persons, nor does it protect the
driver from the consequences of his reckless disregard for the safety of others.
N.M. Stat. Ann. § 64-15-5 D. (Supp. 1969).
When driving city cars, police officers are protected from personal liability by an automobile
liability policy naming the City of Albuquerque and its employees as named insureds. The
exclusions in this policy are not nearly as broad as those in the Police Professional Liability
Policy.
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City Attorney either by himself, his agent, or attorney. The notice
shall state in substance, that such named member has been served
with process and made a defendant to an action wherein it is claimed
that a person has suffered injury to his person or property caused by
such member; stating the title and the docket number of such case;
the court wherein the same is pending; and the date such member
was served with process in such action. The duty of the municipality
to pay any sums which a member of its police department becomes
obligated to pay shall be conditioned upon receiving notice of the
filing of any such action in the manner hereinbefore described.
No municipality in a Class A County shall be held liable under this
section where the liability of a member of its police department
arises out of acts of fraud committed by or at the direction of such
member with affirmative dishonesty or actual intent to deceive or
defraud. The liability of the municipality under this section shall be
conditioned upon the member cooperating with such municipality in
making settlements and in the conduct of all litigation.
The municipality which is or may be liable shall have the right to
intervene in the suit against such member of its police department,
and shall be permitted to appear and defend.
Any member of the police department of a municipality in a Class
A County, although excused from official duty at the time, for the
purposes of this section shall be deemed to be acting in the discharge
of duty when engaged in the immediate and actual performance of a
public duty imposed by law.
Any municipality in a Class A County may arrange for and maintain appropriate insurance or may elect to act as a self-insurer to
protect itself from the assumption of liability for damage caused by
members of its police department. Governmental immunity shall not
be a defense in any action brought under this section.
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